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than 4.3 million death tolls and hundreds of millions of suspected instances around the
world. The rapidly spreading highly contagious Delta variant of COVID-19 is causing
infections leading the world towards the third wave of the pandemic. The hope that the
pandemic would soon fade away have been dimmed by the spread of the variant.

Nepal saw first COVID-19 infected case on 24" March 2020. The government took
strict measures of suspending visa-on-arrival service for the residents of badly affected
countries by COVID-19 in order to avoid any sort of contamination in Nepal. All the
international flights were suspended from 20™ March, 2020 onwards. The country reacted
to the pandemic by enforcing country wide lockdown. It prohibited workers from work
and consumers from consumption which in turn disrupted the circular flow of income
of the country. The second wave infected Nepal, badly. The situation rapidly turned
from bad to worse. The pandemic has not only affected the Kathmandu Valley but also
different cities of the country both in the Hills and Terai. Even the rural areas are also
getting affected. It did not even spare the remotest of the remote areas in the far-off
villages. The 24 hours statistic of the COVID-19 maximum infection and death figure
raised to the peak up to 9,317 infected and 225 deaths in a day. Ministry of Health and
Population, Nepal statistics claims that the virus had spread to 803,566 confirmed cases
with 10,239 death tolls.

The COVID-19 pandemic is the greatest global challenge faced since World War - 11.
It has spread across 213 countries, affecting the mobility of over one-third of the world
population under some form of restriction as governments’ effort to control the spread of
the virus. Apart from the unprecedented attack on the global health system, COVID-19
has pushed the world into an economic crisis, with the International Monetary Fund
(IMF) officially declaring a recession. The flows of goods and people have been severed
and economic activities stalled. The virus has taken its toll on public health; disrupted
supply chains; shut or threatened the survival of small and informal enterprises; and
made people highly vulnerable to falling back into poverty through widespread loss of
income and jobs. The short-term impact of COVID-19 is immediately and effortlessly
felt, due to the widespread lockdown and social distancing measures globally. It is also
assumed that this pandemic will have long-lasting profound economic, social, political,
and cultural impacts.

Like other global events with planet-wide impact, COVID-19 had already impacted in
the human tragedy of lost lives, broken families, and scarred communities, the economic
and social changes driven by prolonged lockdown have caused the pain, personal,
emotional, psychological, societal, economic, and cultural; and it leaves scars and might
constitute a cultural legacy, which will live long in our memories and those of future
generations. The unique effect of the COVID-19 pandemic is, it once again forcefully
pushed societal inequalities into public consciousness. As countries, states, and cities
began the lockdowns, the inequality was visible in the millions of newly unemployed
who joined the long queues for social security benefits in the developed world (Scheiber,
Schwartz, & Hsu, 2020). It was also apparent in the migrant workers in developing



Rajkarnikar : Corporate Social Responsibility Policy in the Era of COVID-19 Pandemic: A Case of Nepal | 3

countries, walking hundreds of kilometers to their villages, carrying their meager
belongings on their heads (Biswas, 2020).

COVID-19 poses challenges as well as opportunities to firms and organizations
with regard to their CSR. Inevitably this crisis has put companies under the test for
their commitment to ethical business conduct and CSR. As the disease disrupted socio-
economic lives around the world, many large corporations had to close down or limit
their operations (Jones, Brown, and Palumbo, 2020).

There are several examples of companies resisting of unethical business practices
during this crisis and proactively engaging in various CSR activities. Firms going the
extra mile to look after their stakeholders’ interests - for example, UK manufacturing
companies transforming their factories to produce ventilators, personal protective
equipment, hand sanitizer, and so on, with some of them donating, instead of selling,
these products. Tele-communications giant Vodafone introduced free access to unlimited
mobile data for many of its pay monthly customers and upgraded its vulnerable pay
monthly customers to unlimited data offer for free (BBC, 2020).

On the other hand, there are also numerous examples of companies conducting
irresponsible business practice too — charging excessively high prices for products in
high demand during the lockdown, lobbying to keep their factories or stores open in
opposition to local restrictions, and making swinging cuts to their workforces, even
while accepting government financial support. Amazon has been widely criticized on
account that company is putting workers at risk with insufficient safety procedures in
their warehouses — and then for firing workers that protested about it.

The people who were already vulnerable (physically or economically) face even
more risks and uncertainties to their health, income, shelter, and other well-being. The
first urgency is now the health and safety of human beings and to support the vulnerable
people to be survived in society in every way possible. With the COVID-19 virus
sweeping the world and disrupting lives, livelihoods, and communities, and putting
enormous strain on public health as a whole, CSR must now play its part. Stakeholder
theory has also been actively applied in the theory and practice of ‘Corporate Social
Responsibility’ (Donaldson & Preston, 1995).

CSR is a form of corporate self-regulation integrated into business model. CSR is
all about companies managing their business process to produce the overall positive
impact on the society. It is connected with corporates behaving ethically, morally and
socially responsible towards the society. CSR makes a significant contribution towards
sustainability and competitiveness of the organization.

Thus, CSR refers to the continuing commitment by businesses to behave ethically and
contribute to economic development while improving the quality of life of the workforce
and their families as well as of the local community and society at large. It is a form of
corporate regulation integrated into a business model. CSR policy helps a business by -
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» developing a built-in, self-regulating mechanism whereby business would monitor
and ensure its support to law, ethical standards, and international norms;

» embracing responsibility for the impact of its activities on the environment, consumers,
employees, communities, stakeholders and all other members of the public sphere;

» promoting the public interest by encouraging community growth and development,
and voluntarily eliminating practices that harm the public sphere, regardless of
legality; and

» honoring of a triple bottom line, i.e. people, planet, and profit etc.

But, the debate since the 1970s is that whether companies should maximize the
shareholder value or stakeholder’s welfare (Friedman, 1970). The current result of
COVID-19 pandemic has revived the issue, which necessitated the corporate sectors
to reconsider their future business strategies for sustainable development of businesses
considering their CSR. Now, the debate has focused on corporate objectives and how
companies deal with amplified existing societal inequalities and vulnerabilities in
recent years, especially, in the Era of the COVID-19 crisis. The pandemic encouraged
companies and policy makers to consider ways to develop a more enabling institutional
environment, not only to tackle the ongoing crisis but also to prepare for similar future
tests (Zhao, 2020).

In a way the pandemic had presented companies a unique opportunity to analyze
real time effectiveness of the CSR approaches. Instead of focusing on accountability
mechanisms, as in the traditional emphasis of CSR laws, regulatory approaches may be
introduced to assist companies to make plans and policies to manage the risks associated
with the pandemic and in order to manage the overall uncertainty (Zhao, 2020).

CSR in Nepal has traditionally been seen as a philanthropic activity. It was an
activity that Nepalese business communities performed but not deliberated, in the field
of education, religion and supporting Dharmasalas, with food, cloth and amenities in
the times of natural calamities. CSR were largely restricted to community development
activities. The government of Nepal enforced a mandatory corporate social responsibility
under the Industrial Enterprise Act-2020, Labor Act-2017, and the Environmental
Protection Act-2019 necessitating the creation of CSR budgets every year, along with
submission of CSR plans and programs; and progress report Nepalese corporate sectors
are made responsible in their social responsibilities. Similarly, CSR regulation for
banking has been introduced by NRB in FY 2016/17 for the first time. The Unified
Directive issued by NRB for 2020, made CSR activities mandatory for the Banking
sectors.

There has been a long-time debate over voluntary CSR or a mandatory. The inception
of social responsibility of business entities which has become the modern CSR can be
traced back to the World War-11. But its significant was not much felt until the 1960°s
and beyond. Milton Friedman (1962) a classical economists’ argument against CSR that,
businesses have a single duty of maximize profits for investors sparkled subsequent
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debates. He was of the opinion that social issues are not the concerns of business but
that of the government; after all companies pay tax to the government for country
development (Friedman, 1962). Admirers of mandatory CSR argues that, most of the
societal problems such as pollution, destruction of natural beauty, accident, diseases
are caused by companies, hence there cannot be any better panacea than companies
themselves contributing to the welfare of the people (Japhet, Tawaih, & Benjamin, 2015).

The government perspective on CSR has been that though the corporate sectors
generate wealth for shareholders, the country is struggling with the problems of poverty,
unemployment, illiteracy and malnutrition. The gap between the corporates and the
civil society has widened. With the mandatory CSR the Government seeks the business
sector’s partnership in developmental undertakings to ensure the distribution of wealth
and the well-being of the communities in which the business operates.

However, the legal significance of CSR will likely continue to increase with the
growing threats of climate change, biodiversity crises, and social inequality around the
world. COVID-19 has brought unprecedented challenges for corporations as they attempt
to manage negative impacts and mitigate future risks for their stakeholders and wider
society. There has been very few research approaching this significant topic through the
lens of corporate law, which may be used to redefine the focus of CSR in the era of the
pandemic. This gap, which is created by the unique nature of CSR challenges and the
complexity of sustainability issues affecting a wide range of stakeholders’ needs to be
filled through legal approaches. In this backdrop, this paper is an attempt to search the
answer to the following questions:

(a) How can companies support society during a deadly crisis period like the COVID-19
pandemic disaster?

(b) What actions should be taken in the CSR laws for protecting employees, caring
customers, and assisting communities beyond philanthropic initiatives of the
companies?

Objectives of the Study

The general objective of this paper is to investigate the rationale for the mandatory
CSR in the era of Post COVID -19. The specific objectives are as follows:

» to review the mandatory CSR laws and its implications in global context;

» to review the CSR policy and other mandatory CSR framework for addressing
pandemic covid-19 in Nepal; and

» to contribute the CSR laws to direct how the law can prevent harms to the society
beyond philanthropic initiative.
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Methodology

Conceptual Framework of the Study

Conceptual Fram e for Assessing CSR for mitigating COVID-19

Shocks of the
COVID -19 Pandemic Determinants Output
Economic
- Income, Production and CSE Mandatoriness in
Corporate Social Consumpticn (Company Policies and Laws) E fective and efficient
Responsibility in Human Health Corporate Business Models Accomplishment of
Mitigating the - Infected by Corona Virus - (Strategies and Plans) CSR role Suppoting
Impact of Social Interrelationships COVID -19 Pandemic
COVID -19 Pandemic - Jobs lost of the Daily wags {Corporate Sectors,
EaTners Government and Civil Society)

Palitical
- Policy Uncerfainties

It is assumed that the mandatory provisions in the CSR Law would drive the
corporate sector in investigating the contextual vulnerabilities for mitigating the shocks
of COVID-19 — the economic, human health, social, and political. The rationale and
functions of mandatory CSR and corporate laws along with business approaches and
partnership should be examined through the review to introduce the improvement for
responding to the current and crisis. It is assumed that such improvement would provide
effectiveness and efficiency in accomplishing the CSR role at the time of crises.

Method

The method adopted in this paper is the theoretical review of the contextual pandemic
situation, policy responses, and the mandatory CSR policy of Nepal, and other countries
to identify the improvement required in the legal framework and corporate strategies for
providing effectiveness and efficiency in the accomplishment of CSR role in crises. Thus,
this paper is descriptive and explanatory based on reviews and fact-finding investigation.

Results and Discussions

Mandatory CSR Laws around the World

CSR is typically assumed as a voluntary initiative rather than a legal mandate
(Alexander, 2008). But what actually the mandatory CSR is important to clarify before
discussing whether or not CSR should be made mandatory. Internationally, different
national systems (e.g., common law and civil law systems) have a different notion about
the mandatories of CSR. Often, CSR legislation are observed in the form of labor law,
environmental law, consumer protection law, human rights law, etc. Over the past few
decades, the world has witnessed an emerging body of laws that specifically target
corporations and incorporated CSR or its synonyms such as ‘business ethics,” ‘corporate
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citizenship,” ‘sustainability,” “ESG” (environmental, social, governance) (Andrew &
Sarah, 2016). Before analyzing mandatory CSR in mitigating crisis like COVID-19
pandemics, it would be appropriate to explore how different countries are adopting
mandatory CSR in terms of definition, motivation, implementation, and functions. This
section of the paper reviews mandatory CSR laws adopted by the west, east and south-
eastern countries.

In 2017, France adopted duty of vigilance law in which CSR is understood
as a management process. As defined by United Nations Industrial Development
Organization (UNIDO), CSR is ‘a management concept whereby companies integrate
social and environmental concerns in their business operations and interactions with
their stakeholders. This a pioneering approach is gaining popularity in Europe.

The law required French companies with more than 5,000 employees in France, or more
than 10,000 employees worldwide, to develop, disclose and implement a vigilance plan
in order to identify risks and prevent severe human rights violations and environmental
damage resulting directly or indirectly from the operations of the company, its subsidiaries
or its subcontractors with whom it has an established relationship (Sandra, 2017). The
plan should include a mapping of risks, regular assessment procedures, actions to
mitigate risks or prevent serious breaches, and warning and reporting mechanisms. In
case of non-compliance with the disclosure obligation, civil action might be launched to
compensate the damages for corporate negligence by those who are harmed as a result
of company’s failure to establish or implement a plan. But France’s duty of vigilance
law provides little regulatory monitoring but relies on private actions for enforcement.

In France, there are three elements necessary to establishing breaches of disclosure
obligation: i) damage, ii) a breach of duty, and iii) causation. The establishment of the
breaches of disclosure obligation under the duty of vigilance law lies on victims. Since,
the law does not consider harm as a breach of obligation, thus proving causes of harm
would be a daunting task for victims (Stephane & Elsa, 2017).

This law has been enforced as a result of lengthy advocacy of the NGOs, trade
unions, and left-wing parliament members against corporate irresponsibility related to
globalization. The advocacy to ‘establish a law that would give effect to the responsibility
of parent companies for the actions of their subsidiaries abroad when the latter has a
detrimental impact on the environment and human health’ (Action Aid, 2017).

The term CSR is often used as synonymous with corporate charity. [f CSR is voluntary
by nature, corporate charity is likely the very inner core of a firm’s voluntarism, where
corporate donations raise the possibilities of window dressing merely to improve corporate
image (Inger, 2008). Such CSR could be viewed as mandatory corporate philanthropy,
mandated for building public relation management. In such CSR modality, companies
require to commit a certain percent of their profits to designated CSR programmes.
Mauritius is the first country that adopted mandatory corporate philanthropy. India and
Nepal followed suit and Nigeria is currently deliberating over such legislation (Li, 2019).
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In 2009, the Mauritius government enforced a mandatory CSR by amending the
Income Tax Act - 1995. The amendment requires all profitable companies to contribute
two percent of their preceding year’s profits towards CSR activities (Renginee, 2015).
Justification for such step was that the government viewed national development as
a joint responsibility of the government and the private sector (Seegobin, 2016). The
government issued CSR framework in 2016. Under this scheme (effective from October,
2019), every profitable company in a year is required to set up a CSR fund equivalent
to two percent of its chargeable income of the preceding year, and at least seventy-
five percent of its CSR fund shall be remitted to the Ministry of Finance (Mauritius
Revenue Authority, 2019). After remitting the required amount to the National Social
Inclusion Foundation (NSIF), companies are allowed to manage the remaining CSR
money according to their own CSR policies. Since, small and medium-sized companies
have only limited resources and usually prefer to remit all their CSR money to the NSIF
whereas larger are observed spending the remaining CSR funds through NGOs in their
own CSR programmes.

NSIF whose council consists of representatives from the government, the private
sector, the NGO sector, and academia is made responsible for managing the CSR
fund. The fund is intended to channelized in priority areas such as poverty alleviation,
educational support, social housing, assistance to persons with disabilities, environmental
protection, etc. Without reliable monitoring and credible assessment, there are concerns
about the extent to which the CSR programmes, whether carried out by the NISF or
companies themselves, have fulfilled the purposes stated in the law (Renginee, 2015).
The CSR in Mauritius, was opposed in the basis that the mandatory contribution of two
percent of profits to CSR activities is a kind of levy, which might negatively affect the
attraction of foreign investment and might be disadvantage in competing in international
market for Mauritius companies.

The ‘Companies Act — 1956 of India was clearly shareholder focused which was
amended in 2009 as a corporate governance focused after Satyam scandal (commonly
known as India’s Enron scandal). The Indian business sector clearly opposed the
proposal of a new law requiring companies to contribute at least two percent of their
annual net profits to CSR. Finally, in 2013, Indian companies act shifted the focus
from shareholder to consider the interests of a wide range of stakeholders, including
employees, shareholders, communities, and the environment (Gol, 2013).

Section 135 of the Act is a mandatory CSR provision which requires large companies
(defined by net worth, turnover, or net profit) to spend in every financial year at least two
percent of their average net profits made in the preceding three years on qualified CSR
programs. Each company subject to Section - 135 shall establish a CSR board committee
composed of three or more directors, and at least one of the committee members must
be an independent director. The committee shall advise the board on how to spend the
CSR fund and monitor the implementation. If the company fails to spend the requisite
amount, the board shall explain the reasons for the non-compliance in the annual report
(Indian Companies Act, 2013).
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The CSR expenditure law has attracted great criticism in India. It is the battle is
between businesses and NGOs. Civil society organizations are particularly worried by
business encroaching on their areas. From the political right view and the businesses
view mandatory, CSR taking a form of tax which is against economic liberalization.
While those from the left claim that the approach does not go far enough to solve
inequality problems in India (Karnani, 2013). The act mentions CSR several times, but
no definition is given. The government’s focus is on programmes to eradicate hunger and
poverty; to promote education and gender equality; to assist rural development projects’
etc. through specifies qualified CSR activities.

South African approach of mandatory CSR tries to balance the interest of various
stakeholders while doing business. It is a kind of structural approach of mandatory CSR,
where employees have their representation at the board of the business. In 2004, the South
African government published a policy paper that kicked off an extensive overhaul of
South African corporate law. The document emphasized the alignment between corporate
purposes and societal objectives (Sulette & Tronel, 2014), and in 2008 South Africa
adopted a new company act, aiming at ‘promoting compliance with the Bill of Rights
as provided for in the Constitution” as well as to ‘reaffirm the concept of the company
as a means of achieving economic and social benefits’ (The South Africa’s Companies
Act, 2008). The new company law provided authority of regulating and prescribing a
category of companies that must each have a social and ethics committee based on (i)
annual turnover; (ii) workforce size; or (iii) the nature and extent of the activities of such
company if it is desirable in the public interest to the Department of Trade and Industry.

Amendment of the Company Act in 2011 and the Companies Regulations (2011)
further elaborate the composition, mandate, and powers of the social and ethics
committee. The regulation made the committee of three directors responsible for
monitoring the performance of the company in the following areas - i) Social and
economic development; ii) Good corporate citizenship; iii) The environment, health and
public safety; iv) Consumer relationships; and v) Labor and employment. In practice,
corporations treat the social and ethics committee as a board committee composed of
a mix of executive and non-executive directors. Some companies may include non-
directors on the board like human resources executives (ILLOVO, 2014).

Despite initial reaction of the business sector in South Africa was cautious, and
businesses implemented the committee requirement reluctantly, a survey conducted in
2009 on the relevance of establishment of the a social and ethics committee, shows
almost all the state-owned enterprises and listed and public interest companies in South
Africa now have a social and ethics committee in place though, slow adoption at the
initial stage (Rossouw, 2018). But until now, scholars’ debate is focused on whether and
how the existence of the committee helps CSR performance which is still unclear, and on
the status of the committee and its relationship with the board of directors.

Recent evolution of CSR has shown mandatory CSR as a part of comprehensive
system of daily business management, is a legal duty of corporates. Such duty is often
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incorporated under corporate laws. The mandatory CSR modality of China and Indonesia
illustrates legal duty modality, where CSR is a corporate obligation rather than merely
part of directors’ fiduciary duty.

In China, CSR development is a state centered where a central role in advancing CSR
is played by the state. It is motivated by the notion that the state (Chinese Communist
Party) is not simply economic, but more importantly, political. The party-state views
CSR helpful to ‘social harmony’ and ultimately, its ruling stability (Li, 2010). The
Chinese Company Law - 2006 reinforces employee participation in corporate governance
by requiring that at least a third of the supervisory board members be employee
representatives (Company Law of the People’s Republic of China, 1993). However,
empirical evidence often suggests that employee participation through the supervisory
board is merely superficial (Li & Hao, 2006). Article - 5 of the law provides that ‘in doing
business’, a company shall comply with laws and administrative regulations, conform to
social morality and business ethics, act in good faith, subject itself to the government and
the public supervision, and undertake social responsibility’ (PRoC, 1994).

After the enactment of the CSR provision (i.e., Article - 5), Chinese law scholars have
different interpretations about the nature of the CSR provision in terms of the statutory
language of the article. Because the corporate statute does not provide any definition for
CSR or any remedies in case of non-compliance, they argue that so-called mandatory
CSR provision is purely an ethical obligation without legal enforceability. They
further argued that the CSR provision is a fundamental principle of corporate law; as a
fundamental principle, it shall be mandatory in nature and be applied to interpretations
of all provisions throughout the statute (Chen & Wang, 2011). On the other hand,
Chinese courts used the CSR provision as an additional legal basis to require companies
to comply with laws. The courts viewed maintaining ‘social stability” as part of CSR.
China’s political institutions play an important role in this “social stability’ interpretation
of CSR. The Chinese government (Chinese Communist Party) suppresses any social
unrest that would possibly threaten its ruling stability. Overall, except for a few judicial
cases and specific CSR-related regulations, the CSR law (i.e., Article - 5) as a corporate
behavioral standard, is largely de facto voluntary, despite the mandatory tone of the
statute (Li, 2019).

Indonesia, after being independent from Dutch colonial control in 1945, the Indonesian
government need of nationalizing Dutch businesses to gain economic sovereignty started
with the initiative of mandatory CSR on state-owned enterprises (SOEs). Starting from
1999, every Indonesian SOE is required by law to allocate four percent of their profit
to partnerships with small and medium enterprises and environmental management
programs (Sinaga, 2017). The enactment of Article - 74 of Limited Company Liability
Act No. 40/2007, has provisioned: i) A limited liability company that carries out
business activities in natural resources sectors or in connection with natural resources is
obliged to implement corporate social and environmental responsibility; ii) The social
and environmental responsibility undertaken by the corporation shall be budgeted and
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calculated as expenses of the company and its implementation must be undertaken by
considering appropriateness and reasonableness; and iii) Failure to implement the CSR
obligation will incur sanctions in accordance with further regulations (Rol, 2007).

Indonesian business sectors were against the mandatory CSR law. They argued
that the law violated the principle of legal certainty because the CSR mandate would
contradict the voluntary nature of CSR and essentially amount to double taxation. But
the court supported the CSR law by saying that CSR is a legal obligation, as opposed to a
voluntary initiative, provides more legal certainty, not less. The court also distinguished
between taxation and CSR spending. According to the court, tax levies are used for
national development, while CSR funds are used for communities and the restoration of
the environment where the company is located (Rosser & Edwin, 2010). Only in 2012,
the regulation for CSR was released, which delayed the implementation of the CSR
activities.

The regulation holds the board of directors responsible for the practical details of
CSR implementation, including the preparation of annual CSR operations plans and
budget plans. The regulation vaguely explains the meaning of ‘appropriateness and
reasonableness’ as being ‘the financial capacity of the company having regard to the risks
that give rise to the social and environmental responsibilities that must be borne by the
company, subject to the obligations of the company as set out in the legislation governing
the company’s business operations’. Article - 3 of the regulation provides that ‘CSR shall
be mandatory for companies that carry on business in the natural resources sector or
related fields, where such CSR obligations are imposed by a specific sectoral statute’
(Rol, 2007). Thus, CSR has been implicitly regulated by other laws and regulations. As a
result, the CSR obligation under Article - 74 of the Limited Liability Company Act turns
out to be no more than a legal obligation to comply with existing laws and regulations.

To summarize, although the mandatory CSR is humanitarian focused in the west
and development in the east, implementation of the law seems a daunting task. On the
one hand, the laws are facing a strong opposition from the business sector, and on the
other, the governments are often motivated more by political self-interests than by the
pursuit of social / environmental justice. Thus, be it a French duty of vigilance law,
the Chinese ‘social stability’, African new company Act, or Mauritius, Indian and
Indonesian CSR Law, mandatories of the CSR activities are not supported by regulatory
and monitoring mechanism to measure the adequacy of implementation as per the legal
requirements. Besides politics, the inherently open-ended nature of CSR leaves great
room for manipulation. Consequently, the mandatory CSR laws permit superficial
implementation. However, the mandatory CSR legislation is increasingly adopted by
many countries around the world with the increasing threats of climate change and
pandemics like COVID - 19, which resulted in social inequalities. The present challenge
is to make mandatory CSR, legally effective.
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Mandatory CSR Policies in Nepal

The overall CSR penetration in Nepal is quite low with many corporations not
familiar with its broad concept. Majority of the CSR activities in Nepal are socially
driven projects that help to empower marginalized communities. With the enactment
of the Chapter-9, Section - 48(1), Industrial Enterprise Act — 2016, and its Regulations-
2019, the mandatory CSR is now set for implementation in Nepal. The act mandated the
CSR requirement to certain industries on the basis of fixed capital investment and annual
turnover, explained in the table below:

Table 1: CSR Requirement for Industries

Tvoes of Indust Fixed Capital Annual Turnover | CSR Fund to be
yp Yy Investment Requirement allocated
Small Scale Indust Less than NPR Greater than NPR
Y 100,000,000 150,000,000
. NPR 100,000,000- No minimum
Medium Scale Industry NPR 250,000,000 turnover require-
ment (i.e., all At least 1% of
medium scale annual profit
L Scale Ind Greater than NPR and large-scale
arge Scale Industry 250,000,000 industries should
allocate fund for
CSR activities)

Source: Industrial Enterprise Act (IEA) 2016, Nepal.

The law made all medium and large-scale units and small-scale units with a turnover
of Rs.150 million are obliged to allocate minimum one percent of their net profits into
CSR budgets every year. Failing to do so, they are liable to pay a penalty of 0.75 percent
of their sales turnover. All companies have to submit CSR budgets, CSR plans and
programs along with progress report of the previous year within three months after the
lapse of the fiscal year (GoN, 2016).

Rule - 37 of the Industrial Enterprise Regulations (2019) categorically lists following
eight areas where CSR budgets can be allocated:
i.  Rescues and relief operations during the natural disasters;
ii. Community health;
iii. Preservation and promotion of cultural heritage;
iv. Livelihood and empowerment programs for the minorities and marginalized groups;
v.  Support to community schools and universities;
vi. Environmental programs;
vi. Programs to control ‘Social Bads’ like smoking, drinking and other social ills;
vii. Rural drinking water; and
viii. Other infrastructure works.
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Besides listing areas of CSR, the regulations also specify four conditions for
implementing CSR activities. First, the companies have to allocate a minimum of
25 percent of their CSR budget in those areas affected by the business. Second, the
companies have flexibility, not exceeding 10 percent of CSR budget, to allocate the
money to a specific fund as designated by the official holding authority to register the
company. Third, CSR programmes have to be implemented in coordination with the
local-level. Fourth, the companies are barred from undertaking those CSR activities that
directly contribute to increasing their profits (GoN, 2019).

It would be too early to measure the effectiveness of the mandatory CSR law since
its regulation has just been enforced in 2019. But scholars and business sectors argue
about the serious flaws and ambiguities which arises doubts on proper implementation
of this new mandatory CSR policy (Manandhar, 2019). The argument basically is on the
rationale behind the fixation of the mandatory CSR budget (1 % of net profits) and penalty
of 0.75 percent of their sales turnover if fails to deliver the mandatory obligation. Penalty
amount is significantly magnified. Business sector argues that it is unnatural to impose
penalty to push company to do good things. Penalties are good for refraining companies
from doing bad things. The good performance calls for rewards, not punishments.

The CSR Law have failed to take into account intended and unintended consequences
of CSR policy decision. Besides, there is no clarity that CSR amount is tax deductible
or not. Yet another debate is on the categorical listing of CSR activities. The companies
are prohibited from spending CSR money on those activities that will help increase
their profits or are related to business promotion and ‘a minimum of 25 percent of CSR
budget to be spent on those areas impacted by the industry’. But the law has provided no
elaboration in these confusions.

Besides industrial sector, the circular for bank and financial institutions (BFIs) issued
by Nepal Rastra Bank in the fiscal year 2016/17 has mandatory directions for the banks
and financial institutions to create CSR fund with at least 1 percent of their net profit.
The circular has categorized sectors where the fund should be utilized. The sectors are like
social projects, direct grant expenses, sustainable development goals or/and setting up a
Child Day Care Center for employees. For non-compliance to the NRB circulars, both fine
and imprisonment sanctions are defined according to Nepal Rastra Bank Act - 2002. The
provision of CSR has been modified in 2020. BFIs were asked to contribute all unspent
amount in their CSR fund to the Corona Virus Control, and Treatment Fund created by
Government of Nepal (GoN). BFIs are also required to disclose CSR expenditures by
CSR heads and provinces in their annual financial statements. Later in 2020/21 Nepal
Rastra Bank include a separate heading for CSR activities with requirement of spending
5 percent of CSR fund in financial literacy in the Unified Directive. Following are the
headings for CSR spending in the Unified Directive, 2020:

CSR Spending Heads (Unified Directive, 2020)

i.  Social Projects:- It includes education, health, natural disaster, environmental
protection, cultural promotion, infrastructural improvements in rural areas,
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ii.

iii.

iv.

increasing income earning capacity of socially backward class, consumer protection
activities, bus stop waiting shed, street lights, and public toilets etc.

Financial Literacy:- BFIs are required to spend 5 percent of the CSR fund in
various financial literacy programs and targeted programmes to educate female and
backward class regarding financial services in order to increase financial access.

Direct Donation:- It is related to education and health for extremely poor people or
organizations related to the extremely poor people.

Activities Related to Achievement of SDGs

Expenses



























